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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 58/2018 

              I/C with T.S. 167/2018 

 

Present: Sri AbhijitSaikia 

Saturday, the 01st day of June, 2019. 

 

   SURUT ZAMAL 

   ………….   Petitioner 

Versus       

 

1. STATE OF ASSAM 

2. A.S.O., MANKACHAR CIRCLE 

3. COMMANDANT, 26 BATTALION HQ., BAGHAPARA 

4. NOZRUL ISLAM 

5. SAGAR ALI 

6. NUR ISLAM 

 …………   Opposite Parties 

 

    This case coming on for final hearing on 09/05/2019 in the presence of –  

Mr. S. Ali @ Mr. A. Hussain       , Learned Advocates for the petitioner; and                                       

Mr. Abdul Baten Sk.                  , Learned Advocate for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioner had sought a temporary injunction against the opposite 

parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. The petitioner is the absolute owner of a plot of land measuring 4 Bighas 1 

Katha 10 Lechas situated at village Chomrashali under Mankachar circle, 

Mankachar bearing Patta No. 109, Dag No. 392 within this District, as 

described in the schedule ‘A’ of the plaint.The ‘A’ schedule land was purchased 

by the petitioner on 04-01-2016 vide registered sale deed and after purchase 

he mutated his name in the record of rights and has been possessing the 

same by constructing his dwelling house in a part thereof.The remaining part 

is being used as a pond for fishery. After few days of purchase, the Opposite 

Party numbered 3 dispossessed the petitioner from a part of ‘A’ schedule land 

in the year 2016, which is described as schedule ‘B’ land, measuring about 2 

Kathas and 10 Lessas.The Opp. Party number 3 dispossessing the petitioner 

handed over the possessionthereof to the Opp. Party No. 4, who is illegally 

occupying the ‘B’ schedule land and possessing the same. The petitioner 

approached the Opp. Party No. 4 several times to vacate his land but the Opp. 

Party No. 4 refused to vacate the same stating that the land has been allowed 

by the Opp. Party No. 3 to him on lease.When the Opp. Party No. 3 

dispossessed the petitioner from the ‘B’ schedule land bearing Patta No. 109, 

Dag No. 392/658, heapproached the Opp. Party No. 3 to vacate the same but 

the Opp. Party No. 3 whimsically leased the ‘B’ schedule land to the Opp. 

Party No. 4. When the Opp. Party number 3 dispossessed the petitioner from 
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‘B’ schedule land, the petitioner submitted a declaration petition before the 

Opp. Party Number 2 and accordingly a demarcation case was initiated as 

demarcation Case No. 20/2016 for demarcation the boundary of the land.A 

date was fixed on 11-05-2017 for demarcating the boundary of the land of 

Petitioner and Opp. Party No. 3.Accordingly, notice was issued to Opp. Party 

No. 3 and other persons. However, the opp. Party No. 3 refused to accept the 

demarcation of the land. The petitioner approached the Opp. Party No. 1 and 

Opp. Party No. 3several times to request them to vacate the ‘B’ schedule land 

from the possession of the Opp. Party No. 3, but the Opp. Party No. 3 refused 

to vacate the same.In the month of July 2018, the Opp. Party No. 5, 6 and 7, 

with the help of Opp. Party No. 3, tried to dispossess the petitioner from 

another part of ‘A’ schedule land by constructing a road in the land measuring 

about 2 Kathas10 Lechas, which is mentioned as schedule ‘C’ in the plaint. 

The Opp. Party No. 5, 6 and 7 are dumping earth by JCB on the ‘C’ schedule 

land. When the petitioner restrained them from constructing road over his 

Patta land, the Opp. Parties refused to accept the request of the petitioner.In 

this regard, the petitioner submitted a petition before the Deputy 

Commissioner, South Salmara Mankachar on 31-07-2018. However, the 

Deputy Commissioner, South Salmara Mankachar forwarded the same to the 

Circle Officer Mankachar to take necessary action. The Opp. Party No. 3, 4,5, 

6 and 7 are violating the objection and constructing a road over the ‘C’ 

schedule land. In this regard, the petitioner again submitted a petition before 

the Deputy Commissioner, South Salmara Mankacharon 10-08-2018, which 

was received vide receipt No. 1430 dated 13-08-2018. But till today the Opp. 

PartiesNo. 3, 4, 5, 6 and 7 have continued their illegal possession and 

construction over the ‘B’ and ‘C’ schedule land.The petitioner is the rightful 

owner of the ‘A’ schedule land and Opp. Parties evicted the petitioner from the 

‘B’ and ‘C’ schedule land without acquisition or other process of the law of the 

land. The petitioner is the owner of the suit land having right, title interest 

over the same. The petitioner has prima facie case and balance of 

convenience is in favour of the petitioner.  Thus, the petitioner is entitle to get 

ad-interim temporary injunction against the Opp. Parties. 

 

4. Theopposite parties No. 1, 2 and 3failed to enterappearancein the caseeven 

afterproper service of notices upon them. Accordingly, the case was heard ex-
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parte against these opposite parties. The opposite parties No. 4, 5 and 6 

appeared in the suit but refused to submit any written objection. 

 

5. I have heard the arguments put forward by the learned counsels forthe 

petitionerand the opposite parties. I have gone through the Case Record.  

 

6. The petitioner has filed this petition/application as the owner of the suit land, 

having purchased the same through a registered Sale Deed. Inspite of that, 

the petitioner was dispossessed from the ‘B’ and ‘C’ schedule land by the 

opposite parties, that too without any lawful process of acquisition. Overall, it 

can be held that the petitioner, through his petition,supporting affidavit and 

documents, has managed to establish a prima facie case in hisfavour.  

 

7. The petitioner has filed the main suit to seek a declaration of his right, title 

and interest over the suit land and for other incidental reliefs. The Section 52 

of the Transfer of Property Act, 1882 mandates that during pendency of any 

suit or proceeding, in which right to immovable property is directly and 

specifically in question, the property cannot be transferred or otherwise dealt 

with by any party so as to affect the rights of any other party except under 

the authority of the court. Therefore, it is apparent that the unlawful 

dispossession of the petitioner from the suit premises will lead to a greater 

harm to the petitioner than the opposite parties.Hence, it can be held that the 

balance of convenience is in favour of the petitioner. 

 

8. From the discussion above, it is obvious that the forceful dispossession of the 

petitioner from the suit scheduled premisesand its alienation during the 

pendency of the main suit will lead himto suffer an irreparable loss that 

cannot be compensated in terms of money. Moreover, it has the effect of 

nullifying the final verdict of the court in the main suit. 

 

9. In view of the above discussion, this petition is allowed. A temporary 

injunction is hereby issued against the opposite parties. The opposite 

parties,their agents, servants and representativesare hereby restrainedfrom 

dispossessingthe petitioner from the suit scheduled lands or from alienating 

any portion of the suit scheduled lands or from illegally constructing any road 
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over the premises of the petitioner without having lawfully acquired the 

same,till disposal of the main suit.  

 

10. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 01stday of June, 2019 

at Hatsingimari, Dhubri.  

 

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 58/2018 

 

 

01.06.2019 

 

Both sides are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, the instant 

petition is allowed. A temporary injunction is hereby issued against the 

opposite parties. The opposite parties, their agents, servants and 

representatives are hereby restrained from dispossessing the petitioner 

from the suit scheduled lands or from alienating any portion of the suit 

scheduled lands or from illegally constructing any road over the premises 

of the petitioner without having lawfully acquired the same, till disposal of 

the main suit.  

Misc. Case is disposed off accordingly. 
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